States
5 and looked to state law to determine both the legality of the marriage as well as the existence of rights that arise as a result of the union.
6 Bankruptcy courts have ruled on the validity of marriages in a wide array of circumstances from determining the scope of the debtor's exemptions 7 to ruling on the existence of a fraudulent transfer 8 to establishing the propriety of a creditor's lien.
9 Whether a debtor is or was married can be the dierence between, among other things, whether property is protected from a creditor's reach or whether a debt is dischargeable.
10
Rarely have the bankruptcy courts been asked or required to examine conicting state domestic relations laws when ruling on the validity of a marriage. In those few reported cases where the parties' marriages were prohibited under the forum state law, the state law explicitly recognized prohibited marriages if they were valid where performed.
11 Nor has any bankruptcy court, as of yet, addressed the questions raised by DOMA § 2. Can a bankruptcy court treat as a valid a marriage that the forum state's law declares invalid? Can the court recognize the incidences of marriage if the forum state law either implicitly or explicitly prohibits such recognition? Is the court required to follow the public policy of the forum state or is the court free to ignore it?
This article attempts to answer these questions. Part I sets the stage for the discussion, describing DOMA § 2 and the myriad state laws regarding same-sex relationships. This part rst describes Congress' limited intent when it promulgated § 2, as well as the potential due process implications of an overly broad interpretation of the statute. What becomes evident is that Congress never intended nor was it authorized to allow states to impose a blanket non-recognition rule on all same-sex unions.
After reviewing state laws that recognize same-sex unions, the article next places the marriage prohibition statutes in an historical context, describing the narrow construction state courts have traditionally given such statutes even during the miscegenation era. Signicantly, state courts have never applied a blanket nonrecognition rule, instead engaging in a fact dependent analysis that allows for the recognition of out-of-state marriages even if prohibited in the forum state. A state's narrow construction of its statute both avoided any conict of law problems and sidestepped potential due process concerns. If the marriage and attendant rights can be recognized under both states' laws then there is not a true conict.
In the event a true conict exists, Part II describes the proper choice of law rule in bankruptcy and promotes a modied Restatement (Second) of Conicts "most signicant relationship" test as the appropriate test in marriage cases. The "most signicant relationship" test allows courts to engage in a fact-dependent analysis that is sensitive to the due process concerns raised in any conict analysis. The test would also allow courts to promote the federal policies underlying bankruptcy rather than any one state's policy regarding same-sex unions.
Finally, the article applies the test to several hypotheticals, demonstrating how it can best meet the policies underlying bankruptcy without impinging on a state's expressed public policy regarding same-sex relationships.
I. Setting the Stage
A. The Other DOMA Provision, § 2 Although it has not been widely discussed or litigated, the federal DOMA contains a provision that states: possession, or tribe, or a right or claim arising from such relationship.
12
The so-called choice of law provision does two things. First, it gives permission to states to reject marriages validly performed in other states. As will be discussed more fully below, thirty-eight states have statutes or constitutional amendments prohibiting marriages between same-sex couples and in most instances also refusing to recognize such marriages performed in other states.
13
Under these statutes, State B could refuse to recognize a marriage between two men validly performed in State A and arguably deny the couple state benets based on marital status.
But perhaps more signicantly, DOMA § 2 creates an exception to the Full Faith and Credit Clause. The Clause states that "Full Faith and Credit shall be given in each State to the public Acts, Records, and judicial Proceedings of every other State. And the Congress may by general Laws prescribe the Manner in which such Acts, Records and Proceedings shall be proved, and the Effect thereof."
14 Congress arguably exercised its power under the so-called "eects clause" when it passed DOMA and granted states the power to reject "judicial proceedings of any other State."
15 Under this provision, State B could, in theory, refuse to recognize a property distribution or domestic support order issued by a court in State A.
Although the Supreme Court has yet to rule on whether Article IV allows Congress to provide an exception to the Full Faith and Credit Clause which gives "no eect" to judicial proceedings of other states, or whether other constitutional provisions may prevent a state from rejecting a valid judgment from a sister state, 16 Congress appeared to recognize its limited authority in this area. In its Committee Report, the House of Representatives articulated the narrow purpose behind § 2 as it relates to the recognition of court judgments.
cords, the eect of Section 2 is merely to authorize a sister State to decline to give eect to such orders; it does not mandate that outcome, and, indeed, given the special status of judicial proceedings, the Committee expects that States will honor judicial orders as long as it can do so without surrendering its public policy against same-sex marriages. Second, and relatedly, if-notwithstanding a sister State's policy objections to homosexual marriage-there is some constitutional compulsion (whether under the Due Process Clause or otherwise) to give eect to a judicial order, Section 2 obviously can present no obstacle to such recognition.
17
As of this writing, the lower courts have not found that DOMA § 2 raises constitutional concerns in the marriage context. 18 The cases challenging DOMA § 2, however, all involve plaintis seeking to have a marriage license-not court judgments-recognized in their home states.
19 As will be discussed more fully below, states traditionally have had the authority to reject marriages that contradict a strong public policy of the forum state, 20 although no state has enforced a blanket non-recognition rule.
21
The cases do not purport to answer some of the more dicult questions regarding Congress' authority to create an exception to the Full Faith and Credit Clause for court judgments. Nor do the cases address the more nuanced question regarding a couple that changes domicile from a state that recognizes their marriage to a state that does not; a couple temporarily visiting a state that prohibits their marriage; or a couple that has no connection to the forum state other than litigation currently in its courts.
22
Answers to these questions cannot be found in the The general rule for determining the validity of a marriage is lex celebrationis-that is, a marriage is valid if it is valid according to the law of the place where it was celebrated. States observing that rule would, of course, presumptively recognize as valid a same-sex "marriage" license from Hawaii. There is, however, an important exception to the general rule, well captured by the relevant section of the Restatement of Conicts: "A marriage which satises the requirements of the state where the marriage was contracted will everywhere be recognized as valid unless it violates the strong public policy of another state which had the most signicant relationship to the spouses and the marriage at the time of the marriage." It is thus possible that a State, confronted with a resident same-sex couple possessing a "marriage" license from Hawaii, could decline to recognize that "marriage" on the grounds that to do so would offend that State's "strong public policy."
24
The House Report identied an important temporal limitation on a State's ability to refuse to recognize an otherwise valid marriage. Specically, the state seeking to invalidate a marriage must be the state with the most signicant relationship with the couple at the time of the marriage. This limitation is entirely consistent with the pre-existing understanding of how state courts interpreted and implemented their previous state marriage prohibition statutes.
25
By articulating such a narrow construction, Congress sought to avoid any potential constitutional violations. The Supreme Court has opined that for a state to apply its own laws, its contacts with the underlying transaction must be more than minimal. the absence of such contacts, the state has no legitimate interest in applying its laws. Even when a forum state's law embodies a strong public policy, the Court has required an interest analysis. As the Court opined, "The State has a legitimate interest in applying a rule of decision to the litigation only if the facts to which the rule will be applied have created eects within the State, toward which the State's public policy is directed. To assess the suciency of asserted contacts between the forum and the litigation, the court must determine if the contacts form a reasonable link between the litigation and a state policy."
27
Congress does not have the authority, nor did it purport to remove this basic due process limitation when it passed DOMA § 2.
28 Bankruptcy courts should approach any same-sex marriage question with this constitutional limitation in mind. A party may be forced to participate in a bankruptcy case led in a forum far removed from and with little interest in the underlying dispute.
29
Outside the marriage context, bankruptcy courts have been sensitive to the constitutional implications of the choice of law analysis. In In re McAllister, 30 a bankruptcy court sitting in Alabama questioned the propriety of applying the Alabama garnishment law to a dispute centered primarily in North Carolina. The court noted the constitutional issues raised by the lack of connection between Alabama and the garnishment request.
In this case, the only apparent contact that Alabama has with the debt owed by the North Carolina garnishee to the debtor/defendant is the fact that the debtor/defendant once lived in this state, and while living here, led the bankruptcy case which underlies this adversary proceeding. The choice of Alabama law to determine whether or not that debt is subject to process of garnishment may not, therefore, be constitutionally proper.
31
Most courts have successfully avoided the constitutional ( 32 Even when courts are applying the forum state law based on an expressed public policy, there is an identiable and signicant connection between the forum state, the dispute and the public policy at issue.
33 Accordingly, while DOMA § 2 is written broadly, Congress' authority and intent call for a signicantly more restricted interpretation of both § 2 and the state laws passed in its wake.
B. Overview of State Laws
As noted above, DOMA § 2 only purports to give states the authority to reject marriages validly performed elsewhere in limited circumstances; it does not mandate that states prohibit same-sex unions nor does it (or could it) prohibit States from recognizing such unions. States have taken dierent approaches to addressing legal unions between same-sex couples, the rights arising out of those unions and how they are dissolved. Each approach brings with it a number of potential complications, especially when it comes to the interstate recognition of the union and concomitant rights. But this is not a new problem. States have always had diering domestic relations law and courts have successfully navigated these conicting laws and public policies in the past. As the below overview illustrates, states have always interpreted their statutes in the shadow of the Due Process Clause and with sensitivity to our interstate system of governance. population. 34 In addition, there are 18,000 legally married samesex couples in California.
Relationship Recognition
35 And depending on the Supreme Court's decision in Perry, California could re-join these ranks as well.
36
In addition, another eight states, California, Colorado, Hawaii, Illinois, Nevada, New Jersey, Oregon, and Rhode Island provide the equivalent of state-level spousal rights to same-sex couples.
37
Partners who enter into these relationships are generally entitled to the same legal obligations, responsibilities, protections, and benets that state law provides to married spouses. In addition, Wisconsin provides domestic partner registries but without all the rights and obligations aorded to spouses under state law.
38
To further complicate matters, within the foregoing states where either marriage or spousal rights are recognized for samesex couples, some states will recognize the marriages, civil unions In early May, both Delaware and Minnesota passed marriage equality laws that will go into eect into eect in summer 2013.See James Nash, Delaware Legislature Passes Bill to Allow Same-Sex Marriage, Bloomberg News, May 7, 2013 available at http://www.bloomberg.com/news/2013-05-07/delaware-l egislature-passes-bill-to-allow-same-sex-marriages.html; Emma Margolin, Marriage Equality in Minnesota: A Gay Right's Victory in the Midwest, May 13, 2013, available at http://tv.msnbc.com/2013/05/13/marriage-equality-in-minneso ta-a-gay-rights-victory-in-the-midwest/. 
marriage.
41 Some states do not provide automatic recognition. Instead, a couple with a legally recognized union in one state will need to take armative steps to be legally recognized in another state.
42 In addition, states with no relationship recognition or prohibition statutes may recognize marriages performed in other states.
43 Finally, some states explicitly prohibit same-sex marriage but the underlying statutes do not address other forms of relationship recognition, leaving open the possibility that while marriages will not be recognized civil unions or domestic partnerships may.
44
The various labels assigned to same-sex unions create confusion at the federal level as well. 45 It remains an open question how relationships other than marriage will be treated under federal law or how the pending Supreme Court decision on both DOMA and California's Proposition 8 might inuence their validity. Even if the Supreme Court declares DOMA § 3 unconstitutional, it is unclear whether couples who have legally recognized unions other than marriage will be treated as married for purposes of federal law. Few federal courts have spoken directly to the question at issue and the Executive Branch has given mixed signals. 
42
For example, domestic partnerships are recognized in Oregon but the constitution states that "[i]t is the policy of Oregon, and its political subdivisions, that only a marriage between one man and one woman shall be valid or legally recognized as a marriage." Or. Const. art. XV § 5(a). A couple will need to register as domestic partners under Oregon law, there marriage, civil union or domestic partnership from another state will not be automatically recognized. 
46
See generally Jackie Gardina, Bankruptcy and the Unresolved DOMA Questions, 22 J. Bankr. L. & Prac. 2 Art. 1 (Feb. 2013). Perhaps more signicantly, how the Supreme Court treats laws that discriminate based on sexual orientation could have a signicant eect on the sustainability of state laws that oer an alternative to marriage as well as those that prohibit it. If the 2. Relationship Prohibition There are currently thirty-seven states with statutes or constitutional amendments (or both) prohibiting marriages between same-sex couples and, in some instances, explicitly refusing to recognize marriages validly performed in other states as well as any rights arising from those marriages.
47 These prohibitions, so-called "mini-DOMAs," prohibit or void the marriage of same-sex couples in the state or armatively identify a marriage between one man and one woman as the only marriage with legal validity within the state. The laws can be broken into three categories. The rst category involves states that restrict the state's ability to recognize same-sex marriages between couples Court were to declare § 3 unconstitutional on equal protection grounds regardless of the level of scrutiny, then every state law that purports to exclude samesex couples from marriage is vulnerable, including those that oer a "separate but equal" status. The Court could also declare § 3 unconstitutional but split on the reasoning with some Justices signing onto an equal protection rationale and others adopting a federalism approach. The latter scenario would arguably strengthen the State's authority to provide a dierent legally recognized relationship status for same-sex couples. validly performed in other states. 48 The second category encompasses the rst and explicitly refuses to recognize rights arising from those marriages.
49 A third category includes the rst two categories and also refuses to enforce judgments that involve a same-sex married couple. marriage between persons of the same sex is prohibited. Any marriage entered into by persons of the same sex in another state or jurisdiction shall be void in all respects in Virginia and any contractual rights created by such marriage shall be void and unenforceable."). Arkansas has a modied version of the language that is a bit clearer, referring to "contractual or other rights" granted by virtue of the marriage license, but it remains obscure what the reference to contract is intended to accomplish. Ark. Code Ann. 
a. The Full Faith and Credit Act
The rst two categories-state laws that purport to void legal marriages and state laws that propose to invalidate rights arising from these marriages-will be troublesome in bankruptcy proceedings. The third category-state laws purporting to reject judgments-should not. Bankruptcy courts will not only be free to uphold valid state court judgments recognizing a same-sex union and any rights or obligations associated with it, they are in fact required to do so.
DOMA § 2 appears to create an exception to the Full Faith and Credit Clause and authorizes states, through statute, to refuse to recognize judgments from sister states regarding same-sex marriages.
51 But the provision applies only to states and does not speak to the authority of federal courts to do the same. Instead, federal courts remain bound by the Full Faith and Credit Act.
52
The Act requires that federal courts give preclusive eect to state court judgments if the state court in which it was rendered would give it preclusive eect.
53 This is true even if the forum state would not entertain the suit. 54 The Supreme Court has been refreshingly clear on the matter.
In numerous cases this court has held that credit must be given to the judgment of another state, although the forum would not be required to entertain the suit on which the judgment was founded; that considerations of policy of the forum which would defeat a suit upon the original cause of action are not involved in a suit upon the judgment and are insucient to defeat it.
55
The Court stressed this point again more recently when it emphatically stated "But our decisions support no roving 'public policy exception' to the full faith and credit due judgments." obligation. 57 In In re Leroux, 58 a casino led a claim to obtain payment on a gambling debt. The casino had obtained a default judgment in a New Jersey court before the debtor led for bankruptcy in Massachusetts. 59 The debtor argued that the claim should be disallowed because such debts were unenforceable in Massachusetts as against public policy.
60 Although the court recognized that Massachusetts public policy precluded enforceability of the debt, the court disagreed that Massachusetts law was applicable. After quoting the Full Faith and Credit Act, it stated, "[u]nder the statute, I must give the New Jersey judgments the same preclusive eect in this Court that New Jersey would provide."
61 The court ignored Massachusetts law and focused solely on whether the New Jersey elements of res judicata were met.
In the context of marriage, a Utah bankruptcy court came to the same conclusion when it considered a judgment that assumed the validity of a marriage.
62 Relying on the Rooker-Feldman doctrine as well as collateral and judicial estoppel, the court prevented a debtor from attempting to discharge a state court ordered support payment. 63 The debtor argued that his former partner was not legally his "spouse" under Utah law and therefore any debt he owed her pursuant to a state court divorce decree was dischargeable.
64 Although the couple had never obtained a valid marriage license, in the underlying divorce proceedings the debtor did not challenge the state court's jurisdiction to issue a divorce decree and in his answer to the divorce complaint he admitted the couple was husband and wife.
65
With this background, the court rst determined that under the Rooker-Feldman doctrine it was precluded from revisiting the question of whether the debtor was legally married. 
59
In re Leroux, 216 B.R. at 466.
60
In re Leroux, 216 B.R at 466.
61
In re Leroux, 216 B.R at 467. 
63
In re Johnson, 473 B.R. at 455-457.
64
In re Johnson, 473 B.R. at 453.
65
In re Johnson, 473 B.R. at 455.
Same-Sex Marriages in Bankruptcy: A Path Out of the Public Policy Quagmire
there is a nal state court decision in which an essential element of the judgment was implicit that the parties were former spouses, this Court cannot now determine that the parties are not 'former spouses.' " 66 Second, the court concluded that the debtor was collaterally estopped from arguing that his former partner was not his spouse because that issue had been decided in a previous litigation.
67 While the court never explicitly cited to the Full Faith and Credit Act, it performed the relevant preclusion analysis. Finally, the court held that the debtor was judicially estopped from asserting a position contrary to the one he held throughout a previous litigation.
68
When addressing the recognition of judgments, the bankruptcy courts need not get tangled in the forum state's policy decisions regarding same-sex marriage and its attendant rights and obligations. Federal courts are bound by the Full Faith and Credit Act not the forum state's law. In those situations where the Act applicability is uncertain, courts may look to the Rooker-Feldman doctrine or judicial estoppel principles to hold parties to the positions they maintained in previous proceedings and to prevent them from asserting a dierent position simply because their interests have changed.
b. Validity of Marriage and Attendant Rights
The Full Faith and Credit Act only applies in situations where there has been a previous court judgment. It does not address circumstances where the party is legally married in one state but is seeking recognition of that marriage and the rights that arise from it in a bankruptcy court that is sitting in a state that denies such recognition. The analysis of this second question is complicated by the fact that the current state statutes regarding same-sex unions are vague and ambiguous.
69 Few states have had the opportunity to dene the scope of their statutes.
Bankruptcy courts should not assume, however, that a state would interpret its statute to void same-sex unions regardless of the circumstances. It bears emphasizing that a blanket non-
66
67
68
In re Johnson, 473 B.R. at 455. recognition rule is unprecedented.
70 Courts have traditionally construed marriage statutes and the public policy they embody narrowly. Even in the highly charged miscegenation era, when state statutes went so far as to criminalize interracial unions, the courts did not impose an all or nothing approach.
71 Although the same public policy concerns were expressed about interracial marriages that are now voiced about same-sex marriages, southern states were willing to limit the scope of their statutes in particular circumstances. Both within and outside the miscegenation context, courts have shown exibility in construing and applying relevant marriage prohibition statutes to achieve equitable results that are consistent with due process concerns and relevant conict of law limitations.
72
At their core, these state statutes are simply codied choice of law rules expressing the strong public policy of the forum state. When determining the validity of a marriage courts have traditionally applied the "place of celebration rule" which holds that a marriage is valid everywhere if it is valid in the place of celebration. 73 The Restatement (Second) of Conicts of Law § 283 provides a widely adopted exception to this rule that allows the state with the most signicant relationship to the spouses and the marriage at the time of the marriage to invalidate the marriage if it violates a strong public policy of the forum state.
74
The exception to the rule addresses so-called evasive marriages where parties domiciled in a state that prohibits their union travel to another state to get married and return to their home 75 Because the forum state was the state with the most signicant relationship with the couple at the time they were married, that state could void the marriage. 76 As noted earlier, this same limited exception was articulated in the House Report supporting DOMA § 2.
77 Citing this limitation, courts consistently refused to recognize evasive marriages.
Outside the evasive marriage context, the courts have been more constrained in their approach, recognizing the narrowness of the exception as well as the limitations of their own power. In State v. Fenn, the Washington Supreme Court considered whether a woman could be charged with bigamy under the forum state's law. In rejecting the application of Washington law, the court opined:
If the statute should be construed to avoid marriages contracted in other states by citizens of other states who never owed allegiance to our laws, it is the most drastic piece of legislation to be found on the statute books of any of our states. As we have shown, the general rule is that the validity of a marriage is determined by reference to the law of the place where contracted. An exception to the general rule is sometimes made in favor of the law of the domicile of the parties. But a statute declaring marriages void, regardless of where contracted and regardless of the domicile of the parties, would be an anomaly and so far reaching in its consequences that a court would feel constrained to limit its operation, if any other construction were permissible.
78
Even the Supreme Court weighed in on the reach of a state's law that sought to prohibit marriages of non-domiciliaries. In
75
Restatement (Second) Conict of Laws § 283, comment c (So the state where the spouses were domiciled before the marriage and where they make their home immediately thereafter has an obvious interest in the application of a rule forbidding the marriage of persons within certain degrees of relationship). Many state statutes explicitly codify this exception, declaring void any marriage where the parties traveled to another state to avoid the marriage prohibition in the forum state. 
Loughran v. Loughran,
79 the Court addressed the question whether the District of Columbia's prohibition of the remarriage of a divorced person could invalidate a valid second marriage under Florida law and deny a woman dower in the District. Examining the language of the District's statute, the Court concluded "Section 966 is not extraterritorial in its operation. It does not purport to prohibit remarriage outside the District; and no other statute denies dower to a widow because by remarrying elsewhere she had disregarded the prohibition contained in section 966 . . . Nor does it in terms declare the remarriage void."
80
Based on this narrow reading of the statute, the Court determined the marriage was valid, even though prohibited by statute in the District. Thus, the plainti was entitled, as an incident of that marriage, to dower in the property within the District.
81
Even those statutes that explicitly void marriages performed in other states may not void them in all situations. Miscegenation cases are the most helpful precedent for assessing how states with laws that purport to "void" marriages may treat same-sex unions properly performed in other states. Southern state courts were willing to apply a foreign state's law to validate an interracial marriage that contravened the forum state's law when the couple had married elsewhere and then migrated to the forum state. For example, in Whittington v. McCaskill 82 the Florida Supreme Court recognized the validity of a marriage between a white man and a black woman even though Florida had both a state statute and constitutional amendment declaring such marriages "null and void." 83 The court noted that the parties had not resided in Florida at the time of the marriage nor had they left Florida with the intent of evading the marriage prohibition statute.
84 In State v. Ross, 85 the Supreme Court of North Carolina recognized a marriage between a black man and a white woman despite a North Carolina law declaring such marriages void as against public policy.
86 The court articulated the dominant view regarding the application of the "public policy exception" to the place of celebration rule: 
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If we are right in our conception of the question presented, to-wit; whether a marriage in South Carolina between a black man and a white woman bona de domiciled there and valid by the law of that State, must be regarded as valid in this State when the parties afterwards migrate here? We think that the decided weight of English and American authority requires us to hold that the relation thus lawful in its inception continues to be lawful here.
87
State courts were also likely to recognize a prohibited marriage when the parties never lived in the forum but where the marriage was relevant to litigation in the forum. In Miller v. Lucks,
88
the Mississippi Supreme Court decided whether to recognize the inheritance right of a widower whose wife owned property within the state but whose interracial marriage was "unlawful and void" under the Mississippi constitution and statute. 89 The couple, Pearl and Alex Miller, were married and domiciled in Illinois when Pearl died. At the time of her death, Pearl owned property in Mississippi and Alex asserted a right to the property. 90 The court acknowledged that Mississippi's laws did not have extraterritorial eect nor would recognition of the marriage implicate the stated purpose behind the statute-to prevent cohabitation of black and white couples. Accordingly the court held "[w]hat we are requested to do is simply to recognize this marriage to the extent only of permitting one of the parties thereto to inherit from the other property in Mississippi, and to that extent it must and will be recognized."
91
Similarly, courts recognized that a forum's states laws could not inhibit a couple's right to temporarily visit the state. In Ex parte Kinney, 92 an otherwise harsh opinion, a Virginia court acknowledged the state could not exclude interracial couples domiciled elsewhere nor enforce its prohibition laws on nondomiciliaries. "That such a citizen would have the right of transit with his wife through Virginia, and of temporary stoppage, and of carrying on any business here not requiring residence, may be Although there are not many examples, this same constrained approach to statutory interpretation can also be seen in the samesex union context. First, as noted earlier, Congress seemed to only consider the prospect of evasive marriages when it promulgated § 2 of DOMA.
94 Section 2 was intended to conrm that states were not required to recognize evasive marriages; a power that the Committee acknowledged existed at common law before Congress passed DOMA.
95 It did not purport to address the recognition issues raised by litigation aecting non-domiciliary couples, couples who change their domicile, or couples temporarily visiting the state. Moreover, Congress was careful to recognize the limits of its authority, acknowledging that there may be constitutional constraints on a blanket non-recognition rule.
Second, the few state courts that have interpreted their domestic relations law outside the evasive marriage context have done so narrowly. Before Maryland authorized marriages between same-sex couples, the Maryland Court of Appeals held that valid out of state same-sex marriages were cognizable in the state for purposes of the state's divorce law.
96 Although Maryland law at the time provided that "only a marriage between a man and a woman is valid in this State," the court held that it did not preclude the recognition of marriages validly performed in another jurisdiction. 97 The court reasoned that if the Legislature had intended to prevent recognition of foreign same-sex marriages it would have done so expressly and clearly as other states had done in their domestic relations law.
98
Likewise, the Supreme Court of Wyoming granted a divorce between two women validly married in Canada even though the two women could not have been married in Wyoming. 99 The court reasoned that granting a divorce would not "lessen the law or policy in Wyoming against allowing the creation of same-sex marriages. A divorce proceeding does not involve recognition of a marriage as an ongoing relationship."
100 The Texas Court of Appeals armed the jurisdiction of the family court to grant a divorce between a same-sex couple despite a state law that prohibited any state agency from giving "eect to right or claim to any legal protection, benet, or responsibility asserted as result of same-sex marriage."
101 The court recognized that the law could be interpreted narrowly:
One could argue, for example, that section 6.204 did not prohibit the trial court's actions because divorce is a "benet" of state residency, rather than a "legal protection, benet, or responsibility" resulting from marriage. One could also argue that under the plain language of section 6.204 the trial court is only prohibited from taking actions that create, recognize, or give eect to same-sex marriages on a "going-forward" basis, so that the granting of a divorce would be permissible.
102
As the preceding discussion illustrates, bankruptcy courts sitting in a forum with marriage prohibition laws should not assume that the forum state would impose a blanket non-recognition rule. State courts have traditionally adopted a narrow interpretation of such laws, evidencing both implicit and explicit awareness of constitutional limitations and issues of comity. Before a bankruptcy court assumes a conict of law problem exists, it should carefully examine the statute to determine if it can harmonize the recognition of the marriage and attendant rights with the underlying statute and policies.
II. Choice of Law in Bankruptcy

A. The Case for a Federal Choice of Law Rule
To the extent a bankruptcy court cannot avoid a conict of two states' domestic relations law-one that recognizes the marriage as valid and one that treats the marriage as void-the court will need to determine which state's law to apply. The question is whether a bankruptcy court sitting in a state that prohibits rec- ognition of same-sex marriage is required to apply the forum state's domestic relations statute to void the marriage and the rights and obligations inherent in the relationship. The short answer is no.
As noted earlier, the question whether a marriage is valid is a choice of law question. When a state court ignores the traditional "place of celebration rule" and applies a contrary state law to void the marriage, the court is relying on an exception to the rule that authorizes the forum state to refuse to apply foreign law that violates an expressed public policy. But a state's public policy exception should only come into play in limited circumstanceswhen the state has a signicant relationship with the parties or the underlying transaction.
103 In the absence of that relationship, the forum state lacks a legitimate basis for applying its law and doing so implicates due process.
104
To avoid an inappropriately broad application of state's public policy exception in bankruptcy, bankruptcy courts can and should adopt a federal choice of law rule that promotes the underlying policies of the Bankruptcy Code and stays true to the Court's rationale in United States v. Butner. 105 The Court in Butner did not command blind adherence to or application of the forum state's law but rather mandated application of state law generally to protect the justied expectations of the parties and to ensure that the parties' rights and obligations were not unnecessarily altered by a bankruptcy ling.
106 Butner never purported to address which state law should be applied only that state law should be applied.
A federal choice of law rule will allow a bankruptcy court to balance the broad range of policies at stake in any bankruptcy ling-from Congress' expressed and implied intent in the Code, to the Supreme Court's rationale in Butner, to the various state policies at issue, to the equities of the case. Unlike application of the forum state's choice of law rule, which would invariably require application of the forum state law in cases involving an expressed public policy prohibiting the recognition of marriage and its rights and obligations, a federal choice of law rule provides the court with the authority to look beyond the forum state's public policy.
Bankruptcy courts have the authority to create a federal choice of law rule. In areas where Congress can prescribe laws, the federal courts have a concomitant, albeit more limited, power to create federal common law.
107 There is a little question that Congress could mandate a particular choice of law rule in bankruptcy. Indeed it did just that in section 523(b)(3)(A) when it required bankruptcy courts to apply dierent state exemption laws in dierent circumstances.
108 While courts have questioned whether certain exemption laws have extra-territorial application, no court or commentator has questioned Congress' authority to insert a choice of law rule in the Code.
109 Nor has any court or commentator seriously questioned the authority of bankruptcy courts to supplant the forum state's choice of law rule with a federal rule when warranted.
110
While the Supreme Court has yet to directly address the question regarding the appropriate choice of law rule in bankruptcy, it has implicitly endorsed a federal rule. 
Even the Second Circuit jurisprudence, which directs bankruptcy courts to apply the forum state's choice of law rule, does not hold that the bankruptcy courts lack the authority to adopt a federal choice of law rule rather that bankruptcy courts should only do so if there is a strong federal policy at stake. See 
Vanston Bondholder Protective Comm. v. Green,
112 the appellate court raised the question whether the bankruptcy court was to apply New York law based on a federal choice of law rule or the choice of law rules of Kentucky, the forum state.
113 The Court never answered the question because it concluded the underlying substantive issue was a question of federal law, but it did insert some helpful dicta:
But obligations, such as the one here for interest, often have significant contacts in many states so that the question of which particular state's law should measure the obligation seldom lends itself to simple solution. In determining which contact is the most signicant in a particular transaction, courts can seldom nd a complete solution in the mechanical formulae of the conicts of law. Determination requires the exercise of an informed judgment in the balancing of all the interests of the states with the most signicant contacts in order best to accommodate the equities among the parties to the policies of those states.
114
The circuit courts remain split on whether to apply the state choice of law rule or a distinct federal rule in bankruptcy.
115
Courts rule in bankruptcy, citing Vanston for support and emphasizing the federal nature of bankruptcy.
119
Upon close examination, reliance on Klaxon is misplaced. First, bankruptcy court jurisdiction is not based on diversity. Even when the courts are applying state law, they are doing so in the shadow of federal law and policies. Second, the policies animating the Court's decision in Klaxon are not necessarily relevant in bankruptcy. In Klaxon the Court sought to prevent the "accident of diversity" from disturbing the "equal administration of justice in coordinate state and federal courts sitting side by side."
120 The bankruptcy courts, however, are not "coordinate" state courts. Indeed, bankruptcy upends state law in many respects, preventing creditors from pursing state law remedies and altering certain state law rights. Finally, the threat of forum shopping is nonexistent-at least as it was meant in Klaxon. Unlike parties to a diversity suit, debtors cannot choose between state or federal court. A debtor is required to le in federal court 121 and, in the vast majority of consumer cases proper venue is likely to be limited to the state in which the person was domiciled for at least 180 days preceding the petition.
122 To the extent forum shopping is a reality in consumer cases, a bankruptcy court's decision to use the forum state choice of law rule rather than a distinct federal rule would, ironically, trigger the concerns animating Klaxon. A spouse or former spouse intent on shedding the rights and obligations associated with marriage need only move to a state that refuses to recognize that marriage to avoid them.
And whatever benets there may be to a cautious approach to developing a federal choice of law rule, they are absent here. In the same sex marriage context, a federal choice of law rule is both appropriate and indeed the best way to protect the unique federal policies underlying bankruptcy and to promote Butner's rationale. If courts were to blindly apply a forum state's law regarding same-sex relationships it would, in some instances, undermine the justied expectations of the parties and allow debtors or creditors to avoid rights and obligations that in the absence of bankruptcy could not be avoided. An outcome directly counter to what the Court sought to achieve through Butner. A federal rule avoids the potentially unconstitutional, inequitable and bizarre results that could emerge if a bankruptcy court were to apply the forum state law. Imagine a scenario where a same-sex spouse les a loss of consortium claim for an accident that occurred in Vermont, a state that recognizes the marriage and the claim. 123 The potentially liable party, however, les for bankruptcy in Florida, a state that prohibits recognition of the relationship and any right or claim arising from that relationship.
124 If the bankruptcy court were to apply Florida law to determine the enforceability of the claim, 125 it would bump against the limits of due process. Florida has no legitimate interest in applying its law to the underlying litigation.
Such an approach is not without precedent. A number of courts have allowed claims for gambling debts incurred in other states even though the forum state refuses to recognize such debts.
126 In In re Jafari, the bankruptcy court disallowed a Nevada casino's claims against the debtor because they were unenforceable under Wisconsin law.
127 The district court reversed. Despite Wisconsin's strong public policy regarding gambling debts, the court concluded that Nevada, not Wisconsin, law applied.
The undisputed facts show that Jafari was in Las Vegas when he requested and received the credit-line increases that gave rise to the casinos' claims against him. Thus, the contracts were negotiated and executed in the state of Nevada. Moreover, the casinos do business in Nevada, which was precisely the reason that Jafari traveled there on numerous occasions. Nevada has an interest in insuring that entities that do business and enter into contracts within its borders are able to rely on the bargains they strike. In contrast, Wisconsin's only contact with the contracts was that Jafari happened to live in Wisconsin at the time he entered into the agreements.
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As the brief excerpt suggests, the court was sensitive to both the justied expectations of the parties to the transaction at the time it was made and the potential constitutional implications of applying Wisconsin law to a controversy in which Wisconsin had a limited connection. 
In re Jafari, 385 B.R. at 267-68.
Same-Sex Marriages in Bankruptcy: A Path Out of the Public Policy Quagmire
Courts have primarily relied on the Restatement (Second) of Conicts of Law as the federal common law choice of law rule.
129
The relevant Restatement provision regarding marriage provides that "the validity of a marriage will be determined by the local law of the state which, with respect to the particular issue, has the most signicant relationship to the spouses and the marriage." 130 The rationale behind this rule echoes the concerns expressed by the Supreme Court in Butner. 131 The comments place primary importance on "protecting the justied expectations of the parties" which "gives importance in turn to the values of certainty, predictability and uniformity of result."
132 The analysis requires courts to look beyond the forum state law and ask whether the forum state has an interest in the underlying issue sucient to warrant application of its own law-or more specically its public policy regarding same-sex relationships. 133 If the connection is attenuated or another state has a greater interest in the underlying dispute or transaction, then the court should not apply the forum state law.
B. Illustrations
The following examples involving an "incident" of marriage illustrate how courts might navigate a potential conict of law situation using the "signicant relationship" test. The conict will arise most frequently when a party's marital status denes the rights and obligations that she owes or that are owed to her. The analysis is unaected by whether the bankruptcy court is sitting in a state that recognizes the union or a state that voids the union. The analysis is untethered to any particular state's public 129 policy allowing the courts to be guided by broader policies and concerns.
1. Tenants by the Entirety Section 522(b)(3)(B) states that a debtor can claim as exempt any property that the debtor had an interest in as "tenants by the entirety"-an interest that assumes the existence of a valid marriage-if it is exempt from process "under applicable law."
134
The Code does not specify "the applicable law" and bankruptcy courts have been faced with scenarios where a debtor is domiciled in a state that does not recognize the entirety interest, yet the property is located in a state that does. Courts have consistently held that the "applicable law" in such a scenario is the law of the state where the property is located, not the debtor's domicile.
135
This is in line with the Restatement (Second) approach as well. Under section 244, courts are directed to the local law of the state where the property is located.
136
There is no reason why the outcome should dier because the exemption arises as a result of a same-sex marriage and the debtor has led for bankruptcy in a state that prohibits the marriage and attendant rights. For example, assume a same-sex couple legally married in Vermont that owns a Vermont home as tenants by the entirety, but is forced to relocate to Florida for employment purposes. One spouse les for bankruptcy in Florida and lists the Vermont property as exempt. A creditor objects to the exemption, correctly arguing that Florida prohibits recognition of the marriage and any rights arising from it.
Although Florida has expressly prohibited its courts from recognizing any right arising from the legal recognition of a samesex union, 137 application of Florida in this scenario would be inappropriate. Florida has neither a connection to nor an interest in the property. Perhaps more importantly, its expressed public policy is not impeded by the recognition of the debtor's exemption. The debtor and the nondebtor spouse have a justied expectation that the property is exempt and the creditor would not have been able to access the property outside of bankruptcy to satisfy the debtor's individual debts. The analysis would be the same if the couple owned a home in Florida but led for bankruptcy in Vermont. If the debtor claimed an exemption to the property, the Restatement (Second) would point to Florida law. Although Florida has a tenancy by the entireties statute, 138 Florida law does not recognize the couple as married and as a result the exemption would not apply. While the Vermont bankruptcy court is free to recognize the marriage and rights and obligations associated with it in other circumstances within the bankruptcy case, Florida law is applicable to the exemption issue. In the absence of the bankruptcy ling, creditors could access the property to satisfy the debts of either spouse and the couple had no expectation that the Florida exemption law would apply to them.
What is signicant to note is that the choice of law analysis did not rest on Florida's public policy prohibiting recognition of samesex marriages. The analysis rightly focused on which state had the most signicant relationship with the underlying issue-in this case the exemption of property. To allow a state's public policy to trump all other considerations is simply unsupportable and contrary to how courts have approached conict of law issues in the past. 139 It also ignores the constitutional limits to any choice of law analysis.
2. Claim Allowance Section 502(b) directs bankruptcy courts to disallow any claim if it is "unenforceable against the debtor" under applicable law.
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As noted earlier, if a creditor's claim has already been reduced to judgment the bankruptcy court is bound by the Full Faith and Credit Act.
141 In all other instances, the court must determine the "applicable law."
142 Like the exemption example, the bankruptcy court should use the Restatement (Second) as guidance and apply the law with the most signicant relationship to the underlying dispute.
If the forum state has only a tangential connection to the underlying claim then it has no legitimate basis for applying its law. For example, assume a same-sex spouse were to le a loss of consortium claim in a bankruptcy case led in Florida based on an accident that occurred in Massachusetts where the couple is domiciled. A loss of consortium claim, like tenants by the entirety, assumes a spousal relationship. The debtor could object and point to Florida's expressed prohibition against recognizing any rights or claims arising from a same-sex relationship.
The Restatement (Second) instructs courts to look to the local law of the state with the most signicant relationship to the tort, paying close attention to the place where the injury occurred, the place where the conduct giving rise to the injury occurred and the domicile of the parties.
143 Under this analysis, Massachusetts law would be the "applicable law." Not only is Massachusetts the state where the tort occurred, but it is also the state in which the "marriage is domiciled" and thus has the greatest interest in the marital relationship.
144 In this scenario, the fact that the debtor led the petition in a Florida bankruptcy court should have little inuence in the analysis. If it did, the forum shopping concerns raised in Klaxon would be implicated and courts would be allowing the forum state tail to wag the federal bankruptcy dog.
The outcome could be quite dierent, however, if the spouse led a loss of consortium claim in a bankruptcy case led in Massachusetts based on an accident that occurred in Florida where the couple was domiciled. In this scenario, it would appear Florida has the most signicant relationship with the underlying tort and subsequent injury to the spousal relationship. While Florida recognizes loss of consortium for injury to a spousal relationship, it does not recognize the same-sex couple as spouses. Mas-
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See Restatement (Second) Conicts of Law § 145.
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See Avis Rent-A-Car Systems, Inc. v. Abrahantes, 559 So. 2d 1262 (Fla. 3d DCA 1990) (holding that the trial court erred by denying the loss of consortium claims of wives whose husbands were injured on the Cayman Islands, based on a nding that Cayman law did not permit the cause of action); see also, e.g., Hartley v. Dombrowski, 744 F. Supp. 2d 328, 77 Fed. R. Serv. 3d 1014 (D.D.C. 2010) (for loss of consortium claims, the District of Columbia applies the law of the state where the marriage is domiciled; thus, in a case involving a Pennsylvania married couple, a claim resulting from surgery in Maryland, and a surgeon who was licensed and whose professional corporation did business in the District of Columbia, the court held that the law of Pennsylvania, the couple's domicile, governed the loss of consortium claim).
sachusetts would be no more free to ignore Florida law than Florida is free to ignore Massachusetts law in the previous scenario.
To be sure, these examples identify the "easy" cases where the relationship between the forum state and the underlying issue is attenuated at best. They are intended to illustrate only that the bankruptcy courts should not alter the traditional conict of law analysis to accommodate a particular state's public policy regarding same-sex unions. A federal choice of law rule that focuses rst on determining which state has the most signicant relationship with the issue will allow courts to place federal bankruptcy policies, constitutional limitations and the equities of the case 145 before any one state's policies.
Conclusion
Bankruptcy courts are not writing on a clean slate as they grapple with the recognition of same-sex unions and attendant rights. States have always had diering domestic relations statutes, including statutes that declared void or even criminalized certain marriages. Bankruptcy courts need not break new ground. While the interstate recognition of same-sex marriage will continue to be troubling, especially for bankruptcy courts sitting in states that disfavor such marriages, the courts can be guided by well-established precedent. Bankruptcy courts should take the same cautious approach that courts have always taken when voiding marriages valid in the place of celebration. A blanket non-recognition rule has never been accepted and indeed would raise serious constitutional concerns. When conicts are unavoidable, courts should not allow a forum state's domestic relations public policy to dictate the recognition of rights and obligations in bankruptcy. By adopting a federal choice of law rule, courts can sidestep the public policy debate regarding same-sex unions and consider the full range of policies present in bankruptcy. 
